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ABSTRACT: The tension between foetal rights and women’s autonomy lies at the heart of India’s abortion laws, 

particularly under the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-Conception and Pre-Natal 

Diagnostic Techniques (PCPNDT) Act, 2002. This research paper examines the constitutional dimensions of this balance, 

analyzing how Indian courts have interpreted the right to life under Article 21, the right to equality under Article 14, and 

the right to privacy in the context of abortion. Drawing on the socio-legal methodology from the document “Mother a 

Killer: A Socio-Legal Perspective of Abortion Law in India,” it explores landmark cases such as D. Rajeshwari v. State 

of Tamil Nadu (1996) and Dr. Nikhil Dattar v. Union of India (2008) to assess judicial approaches to foetal protection 

versus women’s reproductive autonomy. The paper evaluates the MTP Act’s provisions, its amendments, and the 

PCPNDT Act’s role in curbing sex-selective abortions, highlighting challenges like societal biases, inadequate 

enforcement, and legal ambiguities. By comparing India’s framework with international standards, such as those in the 

U.S. (Roe v. Wade, 1973) and the UK (Abortion Act, 1967), it proposes reforms to clarify the legal status of the foetus 

and enhance women’s autonomy while addressing ethical concerns. 
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I. INTRODUCTION 

 

India’s abortion laws, primarily governed by the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-

Conception and Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, navigate a complex interplay between women’s 
reproductive autonomy and the ethical considerations surrounding foetal rights. These laws operate within a 

constitutional framework that guarantees the right to life and personal liberty under Article 21, the right to equality under 

Article 14, and an evolving recognition of the right to privacy, as affirmed in Justice K.S. Puttaswamy v. Union of India 

(2017). However, the tension between protecting the potential life of the foetus and upholding a woman’s autonomy over 

her body remains a contentious socio-legal issue, further complicated by societal biases such as son preference and the 

dowry system, which have fueled practices like female foeticide. This research paper undertakes a constitutional analysis 

of India’s abortion laws, examining how they balance these competing interests and the judiciary’s role in interpreting 

them. 

 

The MTP Act, 1971, liberalized abortion in India by permitting termination under medical, eugenic, humanitarian, and 

socio-economic grounds, yet it imposes restrictions like a 20-week gestation limit (extended to 24 weeks in the 2021 

amendment) and mandatory medical opinions, which can curtail women’s autonomy. The PCPNDT Act, 2002, addresses 

the misuse of diagnostic technologies for sex-selective abortions, aiming to protect female foetuses, but its enforcement 

challenges highlight the difficulty of balancing foetal rights with maternal choice. Judicial interpretations, as seen in cases 

like D. Rajeshwari v. State of Tamil Nadu (1996) and Dr. Nikhil Dattar v. Union of India (2008), have sought to expand 

women’s reproductive rights while grappling with the undefined legal status of the foetus under Article 21. Drawing on 

the socio-legal methodology from the document “Mother a Killer: A Socio-Legal Perspective of Abortion Law in India,” 
this paper explores these dynamics, assessing the constitutional implications of current laws. 
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The objectives of this study are to analyze the constitutional framework governing abortion, evaluate the legislative 

balance between foetal and maternal rights, assess judicial contributions, and propose reforms to address legal 

ambiguities and societal challenges. By comparing India’s approach with international frameworks, such as the U.S.’s 

Roe v. Wade (1973) and the UK’s Abortion Act, 1967, the paper seeks to identify best practices for enhancing women’s 
autonomy while addressing ethical concerns. It argues that clarifying the foetus’s legal status, strengthening enforcement, 

and promoting access to safe abortions are essential to align India’s laws with constitutional values of equality, liberty, 

and dignity, ensuring a balanced and equitable framework for all stakeholders. 

 

II. CONSTITUTIONAL FRAMEWORK FOR ABORTION IN INDIA 

 

The Indian Constitution provides a robust framework for addressing the complex interplay between foetal rights and 

women’s autonomy in the context of abortion, primarily through its guarantees of fundamental rights under Articles 14, 

21, and 25–30. These provisions, interpreted by the judiciary, form the constitutional backbone for abortion laws, 

including the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-Conception and Pre-Natal Diagnostic 

Techniques (PCPNDT) Act, 2002. However, the absence of a clear constitutional definition of the foetus’s legal status 

creates tensions between protecting potential life and upholding women’s reproductive rights, further complicated by 

socio-cultural factors like son preference, as highlighted in the document “Mother a Killer: A Socio-Legal Perspective 

of Abortion Law in India.” This section examines the constitutional provisions relevant to abortion, focusing on the right 

to life and personal liberty under Article 21, the right to equality under Article 14, and the broader socio-cultural context 

that shapes their application, setting the stage for analyzing legislative and judicial approaches. 

 

Article 21, which guarantees the right to life and personal liberty, is central to the constitutional discourse on abortion. 

The Supreme Court’s expansive interpretation of Article 21, particularly in Justice K.S. Puttaswamy v. Union of India 

(2017), recognized the right to privacy as a fundamental right, encompassing a woman’s autonomy over her body and 

reproductive choices. This ruling built on earlier cases like Suchita Srivastava v. Chandigarh Administration (2009), 

which affirmed that a woman’s right to make reproductive decisions is integral to her dignity and liberty. However, the 

question of whether the foetus qualifies as a “person” entitled to Article 21’s protection remains unresolved. The 

document notes that Indian courts have not explicitly included the foetus within the definition of “person,” unlike some 

Western jurisdictions, creating ambiguity that affects the balance between maternal and foetal interests. This lack of 

clarity often leads to restrictive interpretations, as seen in Dr. Nikhil Dattar v. Union of India (2008), where the court 

declined to permit abortion beyond the 20-week limit despite foetal abnormalities. 

 

The right to equality under Article 14, which mandates equal protection of the law, is another critical constitutional lens 

for abortion laws. Article 14 prohibits discrimination and ensures that laws are applied fairly, a principle challenged by 

societal biases like son preference and dowry practices that drive female foeticide. The PCPNDT Act, 2002, aims to curb 

sex-selective abortions, aligning with Article 14’s anti-discrimination ethos by protecting female foetuses. However, the 

document highlights enforcement challenges, such as lax regulation of diagnostic technologies, which undermine equality 

by perpetuating gender imbalances. Judicial interpretations, such as in D. Rajeshwari v. State of Tamil Nadu (1996), have 

emphasized women’s mental health as a ground for abortion, indirectly advancing gender equality by prioritizing 

maternal well-being. Yet, the restrictive conditions of the MTP Act, like mandatory medical approvals, can 

disproportionately limit access for marginalized women, raising Article 14 concerns. 

 

Constitutional tensions between foetal protection and women’s autonomy are further shaped by Articles 25–30, which 

guarantee religious freedom and minority rights, and the broader principle of secularism. While these provisions do not 

directly address abortion, they influence the socio-cultural context in which abortion laws operate. The document 

underscores that traditional practices, such as son preference rooted in cultural norms, conflict with constitutional values 

of equality and liberty, fueling practices like female foeticide. Religious and ethical perspectives, often invoking the 

sanctity of life, complicate judicial and legislative efforts to liberalize abortion laws, as seen in debates over the MTP 

Act’s gestation limits. Courts must navigate these tensions, balancing individual rights with societal pressures, a challenge 

exacerbated by the lack of a clear constitutional stance on foetal rights. 

 

The socio-cultural context, as detailed in the document, significantly influences the constitutional application of abortion 

laws. India’s patriarchal structures, dowry system, and preference for male heirs have led to the misuse of technologies 

like amniocentesis and ultrasonography for sex determination, necessitating laws like the PCPNDT Act. These societal 
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biases create disparities in access to safe abortions, with rural and marginalized women facing higher risks of maternal 

mortality due to unsafe practices, as noted in the document’s statistics on illegal abortions. The constitutional framework, 

while progressive in recognizing women’s autonomy, struggles to address these ground-level realities, highlighting the 

need for legislative and judicial reforms to align with constitutional mandates. 

 

This constitutional framework, rooted in Articles 14, 21, and secular principles, provides a foundation for balancing foetal 

rights and women’s autonomy but is hindered by legal ambiguities and societal challenges. The next section will examine 

the legislative frameworks, particularly the MTP Act and PCPNDT Act, to assess how they operationalize these 

constitutional principles in addressing abortion. 

 

III. LEGISLATIVE FRAMEWORK: MTP ACT AND PCPNDT ACT 

 

India’s legislative framework for abortion, primarily governed by the Medical Termination of Pregnancy (MTP) Act, 

1971, and the Pre-Conception and Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, seeks to balance women’s 
reproductive autonomy with ethical considerations surrounding foetal rights. These laws operate within the constitutional 

framework of Articles 14 and 21, which emphasize equality and the right to life and personal liberty, but face challenges 

in implementation due to societal biases and legal ambiguities. The MTP Act liberalized abortion to address maternal 

health and socio-economic concerns, while the PCPNDT Act aims to curb sex-selective abortions driven by son 

preference, as highlighted in the document “Mother a Killer: A Socio-Legal Perspective of Abortion Law in India.” This 

section examines the key provisions of these laws, their amendments, and their role in navigating the tension between 

foetal protection and women’s autonomy, providing a foundation for analyzing judicial interpretations. 

 

The Medical Termination of Pregnancy Act, 1971, marked a significant shift in India’s approach to abortion by legalizing 

it under specific conditions to reduce maternal mortality from unsafe abortions. The Act permits termination of pregnancy 

up to 20 weeks (extended to 24 weeks by the 2021 amendment) on medical grounds (risk to the mother’s life or health), 

eugenic grounds (foetal abnormalities), humanitarian grounds (rape), and socio-economic grounds (contraceptive failure 

for married women). Section 3 requires the opinion of one or two registered medical practitioners, depending on gestation 

period, and restricts abortions to approved facilities. The document notes that these conditions, while progressive, limit 

autonomy by subjecting women’s decisions to medical and institutional oversight. For instance, the requirement of 

medical approval can hinder access, particularly for rural women, and the gestation cap has been challenged in cases like  

Dr. Nikhil Dattar v. Union of India (2008), where late-term abortions were denied despite foetal issues. 

 

The Pre-Conception and Pre-Natal Diagnostic Techniques Act, 2002, addresses the misuse of diagnostic technologies for 

sex-selective abortions, a practice driven by cultural biases like son preference and dowry, as emphasized in the 

document. Enacted to curb female foeticide, the PCPNDT Act prohibits sex determination through techniques like 

ultrasonography and amniocentesis, mandating registration of diagnostic facilities and imposing penalties for violations 

(up to three years’ imprisonment and fines). It regulates prenatal testing to detect genetic abnormalities while banning 

disclosure of foetal sex, with oversight by the Central Supervisory Board (CSB). However, the document highlights 

enforcement challenges, such as lax monitoring of clinics and the loophole of pre-conception sex selection (e.g., 

Ericsson’s method), which the 2002 amendment sought to address by explicitly prohibiting such practices. Despite these 

measures, the declining sex ratio, from 945 females per 1,000 males in 1991 to 927 in 2001, underscores persistent 

enforcement gaps. 

 

Amendments to the MTP Act, particularly in 2002 and 2021, have aimed to enhance access and autonomy. The 2002 

amendment simplified approval processes for facilities, while the 2021 amendment extended the gestation limit to 24 

weeks for specific cases (e.g., rape survivors, minors, and foetal abnormalities) and allowed unmarried women to cite 

contraceptive failure. These changes reflect judicial influence, as seen in Suchita Srivastava v. Chandigarh 

Administration (2009), which emphasized reproductive autonomy. However, the document notes that the MTP Act still 

prioritizes maternal health over absolute autonomy, and the lack of clarity on foetal status under Article 21 creates legal 

ambiguity. The PCPNDT Act’s amendments strengthened penalties and oversight but struggle with implementation due 

to inadequate monitoring and societal collusion, as clinics continue to offer illegal sex determination services. 

 

The MTP and PCPNDT Acts represent a legislative effort to balance women’s autonomy with foetal protection, but their 

effectiveness is hampered by restrictive conditions, enforcement failures, and cultural biases. The MTP Act’s gestation 
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limits and medical oversight can undermine women’s agency, while the PCPNDT Act’s focus on curbing female foeticide 

is weakened by loopholes and societal demand for male heirs. These challenges necessitate judicial and legislative 

reforms to align with constitutional guarantees, as explored in the next section on judicial interpretations. 

 

IV. JUDICIAL INTERPRETATIONS OF FOETAL AND MATERNAL RIGHTS 

 

The Indian judiciary has played a critical role in shaping the discourse on abortion by interpreting constitutional 

provisions and legislative frameworks, such as the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-

Conception and Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, to balance foetal rights with women’s autonomy. 

Through landmark judgments, courts have navigated the tension between Article 21’s right to life and personal liberty, 

which encompasses women’s reproductive choices, and the ethical question of foetal protection, which remains undefined 

under Indian law. Drawing on the socio-legal methodology from the document “Mother a Killer: A Socio-Legal 

Perspective of Abortion Law in India,” this section analyzes key cases, including D. Rajeshwari v. State of Tamil Nadu 

(1996), Dr. Nikhil Dattar v. Union of India (2008), and Suchita Srivastava v. Chandigarh Administration (2009), to assess 

judicial approaches. It also examines emerging trends and limitations in judicial interpretations, highlighting their impact 

on addressing female foeticide and advancing women’s reproductive rights. 

 

In D. Rajeshwari v. State of Tamil Nadu (1996), the Madras High Court permitted an 18-year-old unmarried woman to 

terminate her three-month pregnancy, recognizing that the mental anguish caused by an unwanted pregnancy constituted 

a grave injury to her mental health under Section 3 of the MTP Act. This judgment, as noted in the document, expanded 

the interpretation of socio-economic grounds for abortion, prioritizing the woman’s autonomy and well-being over 

potential foetal interests. By affirming that mental health is a valid basis for abortion, the court aligned with Article 21’s 
right to dignity and liberty, setting a precedent for cases involving psychological distress. This ruling underscores the 

judiciary’s role in interpreting the MTP Act flexibly to uphold women’s reproductive choices, though it did not address 

the foetus’s legal status, leaving constitutional ambiguity intact. 

 

The Dr. Nikhil Dattar v. Union of India (2008) case highlighted the judiciary’s struggle with the MTP Act’s 20-week 

gestation limit, a restriction that often conflicts with women’s autonomy in cases of late-diagnosed foetal abnormalities. 

The Bombay High Court denied permission to terminate a 24-week pregnancy with a malformed foetus, citing strict 

statutory compliance, despite medical evidence of severe defects. The document critiques this rigid interpretation, noting 

that it prioritizes legislative limits over maternal and foetal interests, exposing the MTP Act’s inadequacy in addressing 

complex cases. The case sparked calls for amending the gestation cap, eventually leading to the MTP Amendment Act, 

2021, which extended the limit to 24 weeks for specific cases. However, the court’s reluctance to define the foetus’s 

status under Article 21 reflects ongoing constitutional uncertainty. 

 

In Suchita Srivastava v. Chandigarh Administration (2009), the Supreme Court affirmed a mentally challenged woman’s 
right to continue her pregnancy, emphasizing reproductive autonomy as integral to Article 21’s right to personal liberty 

and dignity. The court rejected the state’s attempt to terminate the pregnancy without her consent, recognizing that 

women, regardless of mental capacity, have agency over reproductive decisions. This judgment, referenced in the 

document, marks a significant shift toward prioritizing women’s autonomy, aligning with the right to privacy later 

affirmed in Justice K.S. Puttaswamy v. Union of India (2017). While the case focused on the right to continue a 

pregnancy, its principles support abortion rights, reinforcing that state intervention must respect individual choice unless 

compelling reasons exist. 

 

Emerging judicial trends reflect a growing recognition of reproductive rights as fundamental, particularly in addressing 

female foeticide and expanding access to safe abortions. Cases like Centre for Enquiry into Health and Allied Themes 

(CEHAT) v. Union of India (2001) saw the Supreme Court issue directives to enforce the PCPNDT Act, mandating 

stricter regulation of diagnostic technologies to curb sex-selective abortions. These interventions align with Article 14’s 
equality mandate by protecting female foetuses, though the document notes persistent enforcement challenges. Courts 

have also pushed for liberal interpretations of the MTP Act, as seen in X v. Union of India (2017), where late-term 

abortions were permitted for rape survivors, reflecting sensitivity to humanitarian grounds. However, judicial reluctance 

to clarify the foetus’s legal status under Article 21 limits comprehensive resolution of the foetal-maternal rights balance. 

Limitations in judicial interpretations include strict adherence to statutory limits, as in Dr. Nikhil Dattar, and societal 

pressures that influence rulings, such as the stigma around abortion noted in the document. Inconsistent enforcement of 
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the PCPNDT Act, despite judicial directives, allows sex-selective abortions to persist, undermining equality. The 

judiciary’s focus on maternal health over absolute autonomy, while pragmatic, restricts women’s agency in non-medical 

contexts, highlighting the need for legislative reform. The next section will explore these challenges in depth, assessing 

barriers to balancing foetal rights and women’s autonomy. 

 

V. CHALLENGES IN BALANCING FOETAL RIGHTS AND WOMEN’S AUTONOMY 

 

India’s abortion laws, primarily the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-Conception and 

Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, aim to balance women’s reproductive autonomy with ethical 

considerations surrounding foetal rights, but their implementation faces significant challenges. These challenges stem 

from legal ambiguities, societal biases, enforcement gaps, and disparities in access to safe abortions, which undermine 

the constitutional guarantees of equality (Article 14) and personal liberty (Article 21). Drawing on the socio-legal insights 

from the document “Mother a Killer: A Socio-Legal Perspective of Abortion Law in India,” this section analyzes key 

barriers, including the undefined legal status of the foetus, cultural practices like son preference, weak enforcement of 

the PCPNDT Act, and limited access to safe abortion services. These issues complicate the judiciary’s efforts to uphold 

women’s autonomy while addressing foetal protection, necessitating comprehensive reforms. 

 

The undefined legal status of the foetus under Article 21 poses a significant constitutional challenge. The Indian 

Constitution does not explicitly include or exclude the foetus from the definition of a “person” entitled to the right to life, 

creating ambiguity that affects judicial interpretations, as noted in the document. In Dr. Nikhil Dattar v. Union of India 

(2008), the Bombay High Court’s strict adherence to the MTP Act’s 20-week gestation limit denied a late-term abortion 

despite foetal abnormalities, reflecting uncertainty about foetal rights versus maternal autonomy. Unlike the U.S., where 

Roe v. Wade (1973) established a trimester framework to balance these interests, Indian courts have avoided defining the 

foetus’s status, leading to inconsistent rulings. This ambiguity restricts women’s autonomy by subjecting their decisions 

to medical and judicial oversight, as highlighted in the document’s critique of the MTP Act’s restrictive conditions. 

 

Societal biases, particularly son preference and dowry practices, exacerbate the misuse of abortion laws, driving female 

foeticide and undermining gender equality under Article 14. The document details how technologies like ultrasonography 

and amniocentesis, intended for detecting genetic abnormalities, are misused to determine foetal sex, leading to selective 

abortions of female foetuses. The PCPNDT Act, 2002, aims to curb this by prohibiting sex determination, but its 

effectiveness is limited by societal demand for male heirs, as evidenced by the declining sex ratio (from 945 females per 

1,000 males in 1991 to 927 in 2001). Cultural norms that devalue women, coupled with economic pressures like dowry, 

perpetuate these practices, challenging the constitutional mandate of non-discrimination and necessitating stronger legal 

and social interventions. 

 

Enforcement issues further weaken the legislative framework, particularly for the PCPNDT Act. The document highlights 

lax monitoring of diagnostic clinics, with many operating illegally or exploiting loopholes like pre-conception sex 

selection (e.g., Ericsson’s method), which the 2002 amendment sought to address. Despite judicial directives in Centre 

for Enquiry into Health and Allied Themes (CEHAT) v. Union of India (2001) to strengthen implementation, the Central 

Supervisory Board’s infrequent meetings and inadequate oversight allow violations to persist. The document notes that 

even registered facilities often flout regulations, with doctors colluding with families to perform sex-selective abortions, 

undermining the Act’s goal of protecting female foetuses and highlighting the need for stricter enforcement mechanisms. 

Access to safe abortions remains a critical challenge, particularly for rural and marginalized women, contributing to high 

maternal mortality rates from unsafe abortions. The document cites approximately 100,000 annual deaths due to unsafe 

abortions, often performed by unqualified practitioners in unhygienic conditions, as rural areas lack approved MTP 

facilities. The MTP Act’s requirement for registered medical practitioners and approved centers restricts access, 

disproportionately affecting low-income women who cannot afford private clinics. This disparity, combined with the 

social stigma around abortion noted in the document, forces women to resort to illegal methods, violating their right to 

life and health under Article 21. Judicial rulings like D. Rajeshwari v. State of Tamil Nadu (1996) emphasize maternal 

health, but systemic barriers limit practical access, underscoring the need for expanded infrastructure. 

 

These challenges—legal ambiguity, societal biases, enforcement failures, and access disparities—highlight the difficulty 

of balancing foetal rights with women’s autonomy. The next section will compare India’s framework with international 

approaches to identify best practices and propose reforms to address these barriers effectively. 
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VI. COMPARATIVE ANALYSIS WITH INTERNATIONAL FRAMEWORKS 

 

India’s legislative framework for abortion, encompassing the Medical Termination of Pregnancy (MTP) Act, 1971, and 

the Pre-Conception and Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, seeks to balance women’s autonomy 

with foetal rights but faces challenges due to legal ambiguities and societal biases. A comparative analysis with 

international frameworks, particularly those of the United States and the United Kingdom, alongside global human rights 

standards, offers valuable insights to address these issues. Drawing on the socio-legal methodology from the document 

“Mother a Killer: A Socio-Legal Perspective of Abortion Law in India,” this section examines the U.S.’s Roe v. Wade 

(1973), the UK’s Abortion Act, 1967, and international instruments like the Convention on the Elimination of All Forms 

of Discrimination Against Women (CEDAW) and Article 6 of the International Covenant on Civil and Political Rights 

(ICCPR). It identifies best practices for clarifying foetal status, enhancing women’s autonomy, and curbing practices like 

female foeticide, providing lessons for reforming India’s approach. 

 

In the United States, Roe v. Wade (1973) established a constitutional right to abortion under the right to privacy, creating 

a trimester framework to balance maternal autonomy with state interests in foetal protection. The U.S. Supreme Court 

held that states could not restrict abortions in the first trimester, could regulate them in the second for maternal health, 

and could prohibit them in the third trimester post-viability, except to save the mother’s life. This clarity on foetal status, 

absent in India’s Article 21 as noted in the document, contrasts with the MTP Act’s restrictive 20-week (now 24-week) 

gestation limit, which often denies late-term abortions, as seen in Dr. Nikhil Dattar v. Union of India (2008). The U.S.’s 
framework, while overturned by Dobbs v. Jackson Women’s Health Organization (2022), historically prioritized 

autonomy, offering India a model for defining foetal rights and liberalizing access, though its decentralized approach 

post-Dobbs highlights challenges of inconsistent state laws. 

 

The United Kingdom’s Abortion Act, 1967, permits abortions up to 24 weeks if continuing the pregnancy poses a risk to 

the mother’s physical or mental health or that of her existing children, or if the foetus has severe abnormalities. Unlike 

India’s MTP Act, which requires medical opinions, the UK framework emphasizes maternal health broadly, granting 

greater autonomy, as the document suggests is needed in India. The UK’s robust enforcement of diagnostic regulations, 

unlike the PCPNDT Act’s implementation gaps, ensures minimal misuse for sex selection. The document notes India’s 
struggle with female foeticide, driven by son preference, which the UK avoids through stringent oversight and cultural 

differences lacking such biases. India could adopt the UK’s flexible gestation limits and clear regulatory mechanisms to 

enhance autonomy and prevent misuse. 

 

International human rights standards, particularly CEDAW and ICCPR, emphasize women’s reproductive rights while 

addressing foetal protection debates. CEDAW’s Article 12 mandates access to healthcare, including family planning, 

supporting women’s autonomy in abortion decisions, a principle India partially reflects in the MTP Act but restricts 

through medical oversight. The ICCPR’s Article 6 protects the right to life, but the Human Rights Committee’s General 

Comment 36 (2018) clarifies that this does not extend to foetuses in a way that overrides women’s rights, contrasting 

with India’s ambiguous foetal status under Article 21. The document highlights India’s failure to align with these 

standards, particularly in addressing female foeticide, which violates CEDAW’s anti-discrimination principles. The UN’s 

Rabat Plan of Action (2012) on hate speech offers a model for regulating misinformation that fuels gender biases, 

applicable to India’s enforcement challenges. 

 

Lessons for India include clarifying the foetus’s legal status, as in Roe v. Wade’s trimester approach, to resolve Article 

21 ambiguities, and adopting the UK’s flexible health-based criteria to enhance autonomy. Strengthening PCPNDT Act 

enforcement, inspired by UK oversight, could curb female foeticide, while CEDAW alignment would prioritize women’s 

access to safe abortions, addressing rural disparities noted in the document. Integrating these practices requires legislative 

and judicial reforms, as explored in the next section, to ensure a balanced framework that upholds constitutional values 

and protects both maternal and foetal interests. 
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VII. PROPOSED REFORMS 

 

India’s abortion laws, primarily the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-Conception and 

Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, strive to balance women’s autonomy with foetal rights but face 

significant challenges due to legal ambiguities, societal biases, and enforcement gaps. To address these issues and align 

with constitutional guarantees under Articles 14 and 21, as well as international human rights standards, comprehensive 

reforms are essential. Drawing on the socio-legal methodology from the document “Mother a Killer: A Socio-Legal 

Perspective of Abortion Law in India,” and insights from comparative frameworks like the U.S. and UK, this section 

proposes legislative, enforcement, judicial, and societal reforms. These include clarifying the foetus’s legal status, 

strengthening PCPNDT Act enforcement, enhancing access to safe abortions, establishing judicial guidelines, and 

aligning with international norms to foster a balanced and equitable abortion framework. 

 

Legislative reforms are crucial to resolve constitutional ambiguities and enhance women’s autonomy. The undefined 

status of the foetus under Article 21, as noted in the document, creates judicial uncertainty, as seen in Dr. Nikhil Dattar 

v. Union of India (2008). An amendment to Article 21 or a separate statute, inspired by the U.S.’s Roe v. Wade (1973) 

trimester framework, should clarify that the foetus is not a “person” until viability, prioritizing maternal autonomy in 

early pregnancy. The MTP Act’s gestation limit, extended to 24 weeks in 2021, should be further liberalized to allow 

late-term abortions in cases of severe foetal abnormalities or maternal health risks, aligning with the UK’s Abortion Act, 

1967. Simplifying consent requirements, such as removing mandatory medical opinions for early abortions, would 

empower women, addressing the document’s critique of restrictive conditions. 

 

Strengthening enforcement of the PCPNDT Act is vital to curb female foeticide, driven by son preference, as highlighted 

in the document. Despite judicial directives in Centre for Enquiry into Health and Allied Themes (CEHAT) v. Union of 

India (2001), lax oversight allows illegal sex determination, with the sex ratio dropping from 945 females per 1,000 males 

in 1991 to 927 in 2001. Regular audits of diagnostic clinics, stricter penalties for violations, and mandatory registration 

of ultrasound machines, as in the UK’s regulatory model, would enhance compliance. Closing loopholes like pre-

conception sex selection (e.g., Ericsson’s method) requires explicit prohibitions and training for enforcement agencies, 

ensuring alignment with Article 14’s equality mandate. The Central Supervisory Board (CSB) should meet bi-annually, 

as mandated, to monitor implementation effectively. 

 

Promoting access to safe abortions is critical to reduce maternal mortality, with the document citing 100,000 annual 

deaths from unsafe abortions. Expanding MTP-approved facilities in rural areas, supported by government subsidies, 

would address disparities faced by marginalized women. Training more medical practitioners, particularly in underserved 

regions, and integrating abortion services into primary healthcare would enhance access, aligning with CEDAW’s Article 

12 on healthcare rights. Public awareness campaigns, as suggested in the document, should reduce abortion stigma, 

encouraging women to seek legal services. Telemedicine for medical abortions, regulated under the MTP Amendment 

Act, 2021, could further improve access, drawing on global practices post-COVID-19. 

 

Judicial guidelines are needed to ensure consistent interpretation of abortion laws, addressing lower court inconsistencies 

noted in the document. The Supreme Court should issue directives, building on Suchita Srivastava v. Chandigarh 

Administration (2009), to prioritize women’s autonomy while considering foetal interests in exceptional cases. Fast-track 

courts for PCPNDT Act violations would expedite justice, deterring illegal practices. Training judges on reproductive 

rights and international standards, such as ICCPR Article 6, would foster balanced rulings, reducing reliance on restrictive 

MTP Act provisions, as seen in D. Rajeshwari v. State of Tamil Nadu (1996). 

 

Aligning with international standards would strengthen India’s framework. Ratifying CEDAW’s Optional Protocol, as 

suggested in the document, would enable accountability for reproductive rights violations. Incorporating ICCPR’s Article 

6, clarified by General Comment 36 (2018) as prioritizing maternal rights, into domestic law would resolve foetal status 

debates. Adopting the UN’s Rabat Plan of Action (2012) principles for regulating hate speech could curb misinformation 

fueling gender biases, complementing PCPNDT Act enforcement. These reforms would align India with global norms, 

enhancing its constitutional commitment to equality and liberty. 
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These reforms—legislative clarity, robust enforcement, expanded access, judicial consistency, and international 

alignment—offer a comprehensive strategy to balance foetal rights and women’s autonomy. The next section will 

conclude the analysis, summarizing findings and outlining a future outlook for India’s abortion laws. 

 

VIII. CONCLUSION 

 

India’s abortion laws, governed by the Medical Termination of Pregnancy (MTP) Act, 1971, and the Pre-Conception and 

Pre-Natal Diagnostic Techniques (PCPNDT) Act, 2002, represent a significant effort to balance women’s reproductive 

autonomy with ethical considerations surrounding foetal rights, rooted in constitutional guarantees under Articles 14 and 

21. Judicial interpretations, as seen in cases like D. Rajeshwari v. State of Tamil Nadu (1996), Suchita Srivastava v. 

Chandigarh Administration (2009), and Justice K.S. Puttaswamy v. Union of India (2017), have expanded women’s 
autonomy by recognizing reproductive rights as integral to privacy and dignity, yet the undefined legal status of the foetus 

creates persistent ambiguity. The document “Mother a Killer: A Socio-Legal Perspective of Abortion Law in India” 
highlights challenges such as societal biases like son preference, weak enforcement of the PCPNDT Act, and limited 

access to safe abortions, which undermine legislative intent and perpetuate female foeticide and maternal mortality. 

 

The analysis reveals that while the MTP Act’s liberalization and the PCPNDT Act’s focus on curbing sex-selective 

abortions align with constitutional principles, their effectiveness is hampered by restrictive gestation limits, inadequate 

enforcement, and cultural pressures. Comparative insights from the U.S.’s Roe v. Wade (1973) and the UK’s Abortion 

Act, 1967, underscore the need for clearer foetal status definitions and flexible health-based criteria, while international 

standards like CEDAW and ICCPR Article 6 emphasize prioritizing women’s autonomy. Successes, such as judicial 

directives in Centre for Enquiry into Health and Allied Themes (CEHAT) v. Union of India (2001) and the MTP 

Amendment Act, 2021, demonstrate progress, but systemic barriers require urgent reform to ensure equality and liberty. 

Proposed reforms—clarifying foetal status through legislative amendments, strengthening PCPNDT Act enforcement, 

expanding safe abortion access, issuing judicial guidelines, and aligning with international norms—offer a pathway to 

resolve these challenges. Extending gestation limits beyond 24 weeks for exceptional cases, enhancing rural healthcare 

infrastructure, and countering gender biases through education can uphold women’s autonomy while addressing foetal 

protection ethically. Judicial consistency and robust oversight mechanisms will ensure laws are applied equitably, 

reducing disparities noted in the document. These reforms align with India’s constitutional vision and global human 

rights commitments, fostering a balanced framework. 

 

The future of India’s abortion laws depends on political will, judicial activism, and societal transformation. Reviving the 

MTP Act’s liberal spirit and enforcing the PCPNDT Act rigorously can curb female foeticide and maternal mortality, 

while public awareness campaigns dismantle cultural biases. By drawing on international best practices and constitutional 

mandates, India can create a legal framework that respects women’s autonomy, protects foetal interests where necessary, 

and upholds equality, ensuring a just and harmonious society for all. 

 

REFERENCES 

 

1. Indian Penal Code, 1860. Government of India, 1860. 

2. Constitution of India, 1950. Government of India, 1950. 

3. Medical Termination of Pregnancy Act, 1971. Government of India, 1971. 

4. Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 2002. Government of 

India, 2002. 

5. Abortion Act, 1967. United Kingdom Parliament, 1967. 

6. D. Rajeshwari v. State of Tamil Nadu. 1996 Cri LJ 3795. 

7. Dr. Nikhil Dattar v. Union of India. Writ Petition No. 1816 of 2008, Bombay High Court, 2008. 

8. Suchita Srivastava v. Chandigarh Administration. (2009) 9 SCC 1. 

9. Justice K.S. Puttaswamy v. Union of India. (2017) 10 SCC 1. 

10. Centre for Enquiry into Health and Allied Themes (CEHAT) v. Union of India. (2001) 5 SCC 577. 

11. X v. Union of India. (2017) 3 SCC 458. 

12. Roe v. Wade. 410 U.S. 113, United States Supreme Court, 1973. 

13. Dobbs v. Jackson Women’s Health Organization. 597 U.S. 215, United States Supreme Court, 2022. 



© 2024 IJMRSET | Volume 7, Issue 9, September 2024|                                     DOI: 10.15680/IJMRSET.2024.0709041 

 

IJMRSET © 2024                                                       |     An ISO 9001:2008 Certified Journal   |                                             14920 

14. Basu, Durga Das. Shorter Constitution of India. 14th ed., LexisNexis, 2011. 

15. Berlatsky, Noah. Abortion. Greenhaven Press, 2011. 

16. Jain, M.P. Indian Constitutional Law. 6th ed., LexisNexis Butterworths, 2011. 

17. Jaiswal, J.V.N. Legal Aspects of Pregnancy, Delivery, and Abortion. Eastern Book Company, 2009. 

18. Paranjape, V.N. Indian Penal Code. Central Law Publications, 2010. 

19. Baxi, Upendra. “Abortion and the Law in India.” Journal of the Indian Law Institute, vol. 28-29, 1986-87, pp. 28-

29. 

20. Gaur, K.D. “Abortion and the Law in the Countries of Indian Subcontinent, ASEAN Region, United Kingdom, 

Ireland, and United States of America.” Journal of the Indian Law Institute, vol. 37, no. 3, 1995, pp. 293-323. 

21. Singh, Subhash Chander. “Right to Abortion: A New Agenda.” All India Reporter, vol. 84, 1997, pp. 129-135. 

22. Zampas, Christina, and Jaine M. Gher. “Abortion as a Human Right—International and Regional Standards.” Human 

Rights Law Review, vol. 8, 2008, pp. 249-294. 

23. Engineer, Asghar Ali. “Communal Violence in India: Perspective on Causative Factors.” South Asia Analysis Group, 

vol. 32, 2006. 

24. National Human Rights Commission. Annual Report 2002-2003. Government of India, 2003. 

25. United Nations. General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights. 

Human Rights Committee, 2018. 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

                     

 

 

 

 

INTERNATIONAL JOURNAL OF 

MULTIDISCIPLINARY RESEARCH 
IN SCIENCE, ENGINEERING AND TECHNOLOGY 

 
 
 

| Mobile No: +91-6381907438 | Whatsapp: +91-6381907438 | ijmrset@gmail.com | 

www.ijmrset.com 

mailto:ijmrset@gmail.com
http://www.ijmrset.com/

	REFERENCES

